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Design-Build in Public Construction:
A Project Delivery System Whose Time Has (Finally!) Come

By Robert M. Pitkin,
Esq.

In the past, the tradi-
tional construction
model for public proj-
ects was design-bid-
build.  The architect
would design the proj-
ect; qualified contrac-
tors would bid the proj-
ect; and the lowest bid-
der would be awarded
and build the project.
In fact, laws in most
states generally require
that the project go to
the lowest bidder — re-
gardless of other fac
tors.

But something hap-
pened in the Construc-
tion Industry. Contrac-
tors became more so-
phisticated and began
to get more involved in
the conceptualization
and design phases of
In fact,
nowadays, its not un-

construction.

usual for a contractor or subcontractor to have licensed
and trained architects and/or engineers on staff to as-
sist with design issues.

Opver the past 25 years, a natural progression started
from Design-Bid-Build to Design-Assist-Build to De-
sign-Build, where ultimately a single entity (either an
Architect, Contractor or Joint Venture) contracts with
the owner for the entire project — both design and con-
struction. During this period of time, use of the De-
sign-Build process went from 5% to over 40%. This
trend is expected to continue. In fact, the Design-Build
Institute of America estimates that by 2015 over 50%
of all construction projects in the United States will be
performed under the Design-Build delivery system.

The reasons for this progression are simple: the De-
sign-Build delivery system allows for faster start-up
and project completion time, lower costs and greater
accountability to the owner. For example, instead of
waiting until the design is 100% complete before send-
ing the project out for bid, a Design-Build project can
be designed in phases that allow for the first stages of a
project (e.g., excavation and underground utilities) to
start even though the design of the latter stages (e.g.

millwork and finish carpentry) is not yet finished.
Moreover, if there are problems on the project, the
owner need only look to one entity — the design-build-
er — for recourse, rather than having to ﬁgure out if it'’s
a design problem or a construction problem or both.

However, until recently, public construction was
stuck in the “Dark Ages” because of bidding laws that
by their operation required a Design-Bid-Build deliv-
ery method. Then, in 2006, the State of Kansas en-
acted the “Alternative Project Delivery Building Con-
struction Procurement Act,” K.S.A. 75-37,141 et seq.,
which authorized state agencies to enter into Design-
Build or Construction Manager at Risk contracts.
Kansas then enacted the “County Alternative Project
Delivery Building Construction Procurement Act,”
K.S.A. 19-216b et seq., which authorized counties to
enter into Design-Build contracts.

Missouri, on the other hand, has been slower to em-
brace Design-Build on public construction. To date,
Missouri has only authorized Design-Build on a few,
specific projects: the statewide Safe and Sound bridge
project; the I—Iighway 40 and Interstate-64 reconstruc-
tion in St. Louis; and the Paseo Bridge project in Kan-
sas City. However, on July 7, 2009, Governor Jay Nix-

on signed House Bill 359, which now allows the Mis-
souri Department of Transportation to enter into De-
sign-Build contracts on up to 2% of the total number of
projects — which is estimated to be about 8 projects
over the next 4 years. In an official comment about the
Design-Build process, the Governor's office stated: “By
combining these steps, we save time and money, and we
will be able to improve Missouri’s highways more
quickly.”

More progress is needed in this area — especially in
Missouri — but things are certainly moving in the right
direction. Now is a great time for all concerned stake-
holders -- contractors, design professionals, public
owners, construction trade associations, and even tax-
payers -- to join forces to increase the use of Design-
Build in public construction.
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